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Social Media

“…activities, practices and behaviors 
among communities of people who gather 
online to share information, knowledge, 
and opinions using conversational media.”
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175,000 New Blogs are created every 
day (WSJ, July 16, 2008)







New Media
• User Generated Content
• Podcasts and Webcasts
• Advercasting
• Blogs, Vlogs, RSS Feeds
• Key Words and Metatags
• Social Networking
• Virtual Communities and Reality
• Streaming Music and Video
• Interactive Gaming
• Pre-Roll/Post Roll, Interstitial 

Advertising
• Search Engine and Optimization 

Revenue Model
• Viral and Buzz Marketing
• Twitterjacking
• Cybersmearing

• Embedded Players, Gadgets 
and Widgets

• Opt In and Opt Out
• Promercials
• Microsodes, Mobisodes
• Digital Downloads
• CGI and Video FX
• DVRs/On-Demand Programming
• Satellite, Wired, Unwired, 

WiFi
• Favorites and Bookmarks
• SMS, WAP
• Advergaming
• Astroturfing
• Typosquatting
• e-[fill in the blank]
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Rules of Engagement
for

Social Media
The New Legal Perspective



What are the basics of 
social media 
engagement?

Where in the process do 
the legal risks lie?



The Marketplace Dynamic
•Enable Conversations

•Influence Conversations
•Monitor Conversations
•React to Conversations
•Monetize Conversations



One last rule for lawyers
(The Social Media Bible)

PARANOIA
HAS A PURPOSE



But can you
control it?

Do lawyers need to 
rethink their approach?



Case
Studies





+4,700,000 Fans
The Official Starbucks Page



But 
exactly 
who 
are 
these 
people ? ?
(over 500 sites)



Or 
these 
people ??

(711 sites)



•Starbucks’ YouTube Channel: nearly 3,500 subscribers 
and 46 videos;

•Starbucks’ Flickr group: 4,370 members and over 14,000 
photos, with a search yielding over 246,000 results;

•Nearly 300,000 people are following Starbucks on 
Twitter;

•On MySpace, a Starbucks search yields only 500 
results.

•And Employees?  Be careful what you ask for.





5,595,622 Views



As of May 2009, the U.S. Department of 
Transportation rated UAL eleventh among 
19 US carriers in lost, damaged, delayed 
or pilfered baggage with 3.67 complaints 
per 1,000 passengers.[57] In July 2009, 
a viral music video, "United Breaks 
Guitars"[58] was released about a disputed 
damaged baggage claim with the airline. 
United said it would like to use the video as 
a staff training tool to help the company 
improve its internal "corporate culture" 
relating to its customer relations in that 
area of its services.[59]



http://www.youtube.com/watch?v=-QDkR-Z-69Y&feature=PlayList&p=5E51A2ADFE943B73&playnext=1&playnext_from=PL&index=31









United Aggressively Responds 
to

“United Breaks Guitars Part 2”



Yes, these videos have struck a chord with all of us here.

The second video is suggesting we do something that we’ve 
already done — and that is to provide our agents with a better 
way to escalate and respond to special situations.

While his anecdotal experience is unfortunate, the fact is that 
99.95 percent of our customers’ bags are delivered on-time and 
without incident, including instruments that belong to many 
Grammy award-winning musicians.

United spokesperson Robin Urbanski



I’m sure this was a form letter that was sent out 
to everyone who commented, but that’s ok. …
Still, the personalized effort to respond to 
tweets with this was the key. It not only 
responds to the issues in Dave’s second video, but 
it also throws out some cold hard facts on the 
number of lost bags to help change the focus of 
the message. It probably has altered the 
conversation to some extent, and I don’t think 
United will see anything like the backlash they 
saw after Dave’s first effort.

Brett Snyder, Blogger





S-213
Airline Passenger Bill of Rights Act of 2009







"What do you think about offering 
Bestbuy.com in Spanish?" 

Tracy Benson, Senior Director, 
Interactive Marketing and Emerging 
Media: "It was a landmine.  There were 
hundreds of negative responses flowing in, 
people posting racist, rude comments.  
Our contact center was monitoring this, 
and they were crying, waiting for a 
positive comment to come in."
Positive comments didn't come.



"What do you think about offering 
Bestbuy.com in Spanish?" 

Benson: "For right or wrong, we 
decided to take it down and see if 
the [the commenters] went away--
and they did."
Benson: "We have to learn how to 
respond when negative comments are 
coming in.”



Social Media
in Action

Employment Law



Employment Considerations
How, and if, to use social media in the 
hiring process

Job Postings
Background checks
References



Employment Considerations
Employee Use Of Social Media At Work

Disclosure of confidential information
Copyright violations
Harassment 
Defamation
Time-waster



Employment Considerations
Employee Use Of Social Media Off Duty

General rule:  At-will employment; 
exceptions unlawful discrimination and 
public policy
***But remember:  some states have 
laws protecting lawful off-duty conduct
What about whistleblowers?  NLRA?



Employment Considerations

Blogging: What can happen and what to 
do?

How to have a post removed
Identifying an anonymous poster



Employment Considerations
What’s an employer to do?

Re-visit and revise your policies
Ensure consistent discipline for 
infractions
Confidentiality and Non-Disclosure 
Agreements
Monitor and be aware



This isn’t just about IP and Privacy. 
It’s multi-disciplinary.  

Think holistically.
•IP Protection and Litigation
•Data Privacy and Protection
•Global Regulatory
•Advertising & Marketing
•Corporate & Securities
•Insurance Recovery
•International Regulation

•Tort Claims
•Attorney Client Privilege
•Employment
•Products Liability
•Life Sciences
•Commercial Litigation
•HIPPA



Enter the 
Regulators…







•Scheduling public hearing on the use of the 
Internet and social media tools by the 
manufacturers of prescription drugs, medical 
devices, and prescription animal drugs.

•Seeks input on the use of the Internet and 
interactive social media tools — such as blogs, 
wikis, and social networking sites — in the 
promotion of regulated products and in the 
reporting of adverse event information.

•Opened a docket on this issue, where 
comments may be posted until February 28, 
2010.



FTC Workshop, December 1-2, 2009: “Can the 
News Media Survive the Internet Age?  
Competition, Consumer Protection, and First 
Amendment Perspectives.”
FTC Workshop, December 7, 2009: “Privacy 
challenges posed by the vast array of 21st 
century technology and business practices that 
collect and use consumer data.”



Social Networking
Cloud Computing
Online Behavioral Advertising
Mobile Marketing
Collection and Use of Information by Retailers, 
Data Brokers, Third-Party Application
Behavioral advertising
Privacy
Direct marketing















Benjamin Moore & Co. 
steps into the Social 

Media Space

Benjamin Moore & Co.



Benjamin Moore & Co. is:
"Benjamin Moore's prime objective: first-class paint at all times. 
Better tomorrow than yesterday." 

Warren Buffett
Manufacturer of premium architectural paints

Aura®
Natura®
Regal®
ben®

Sold through a network of over 4000 independent retailers
More than 125 years of product innovation

Working smart and green. We're committed to developing 
products that minimize our impact on the environment. 

Eight research and development labs

Benjamin Moore & Co.



Traditional web presence
BenjaminMoore.com

Informational site targeted at three audiences
· Home Owners
· Contractors
· Architects and Designers

MyBenjaminMoore.com

Portal for authorized retailers featuring
· Advertising materials
· Order Color Chips, Color System Information
· Invoice information

Benjamin Moore & Co.



Why Social Media?
2009 Business Climate
‐ Housing Market Decline (New home construction 

down, existing sales at record lows, home 
improvement spending down)

‐ Financial crisis
‐ Advertising dollars decline
Why Social Media?
‐ Looking for ways to reach new, techno-savvy, 

demographic
‐ Talk to people where they are
‐ Build brand awareness, loyalty, and trust

Benjamin Moore & Co.



April 2009 – Social Media Marketing 
Tactics

Social Media sites
Facebook
Twitter
YouTube

Blogs
Paint Guy
Living in Color with 
Sonu

iPhone application

Other
Text coupons
Viral games
Contests

Benjamin Moore & Co.



Steps Undertaken Prior To 
Launch
Updated dot-com Terms and Conditions and Privacy 
Policy

Issued Corporate Social Media Policy

Developed Social Media Response Procedures

Designed Facebook & Twitter Pages

Customized a branded YouTube channel

Launch! July 2009
Benjamin Moore & Co.



Benjamin Moore & Co.



YouTube - The ben® Color Capture™ app 
for iPhone®









“Don’t do anything 
online that you 

wouldn’t do 
offline.”



Lessons Learned
You can’t control the online conversation
People trust each other much more than they trust 
advertisers and this trend is increasing
Social Media is effective at building trust
Our customers are passionate about color and our 
products
Our customers can be our Brand Evangelists
We are able to implement this plan with limited 
resources

Benjamin Moore & Co.





So What Do You Need to Do Now?
•Learn the platforms

•Surf the sites
•Join Facebook and LinkedIn
•Review each sites terms and 
conditions



So What Do You Need to Do Now?
•Audit your company’s social media 
programs

•What are you doing?
•Do you have any customized pages?  If 
so, do you have special contracts with the 
site?
•What are your employees doing?
•What are your competitors doing?
•What are your customers doing?



So What Do You Need to Do Now?
•Consider adopting a social media 
policy for both internal and 
external communications

•Be careful to keep on strategy
•Don’t ban what you can’t stop
•Engage, participate, influence



So What Do You Need to Do Now?
•Monitor legal developments
•Reed Smith’s White Paper on Managing 
Legal Liabilities in Social Media

•Adlaw by Request (www.adlawbyrequest.com)

•Legal Bytes (www.legalbytes.com)



So What Do You Need to Do Now?

Engage
in the 

Conversation



Social Media Blues

http://www.youtube.com/watch?v=9T37q9Lx6sw



Questions


