
Social Media

It‘s 10:00 PM

Do You Know Where Your Brands Are? 

Reed Smith
Century City (Los Angeles), California; December 9, 2009



Agenda

 Social Media: What Is It & Why the Fuss?

 Understanding Social Media

 Consumer Power

 Case Studies

 Social Media in Action – Challenges & Risks of 
UGC

 The Regulatory Side

 The Business Side

 What You Need to Do

 Q&A



New Media

• User Generated Content
• Podcasts and Webcasts
• Advercasting
• Blogs, Vlogs, RSS Feeds
• Key Words and Metatags
• Social Networking
• Virtual Communities and 

Reality
• Streaming Music and Video
• Interactive Gaming
• Pre-Roll/Post Roll, Interstitial 

Advertising
• Search Engine and 

Optimization Revenue Model
• Viral and Buzz Marketing
• Twitterjacking
• Cybersmearing

• Embedded Players, Gadgets 
and Widgets

• Opt In and Opt Out
• Promercials
• Microsodes, Mobisodes
• Digital Downloads
• CGI and Video FX
• DVRs/On-Demand 

Programming
• Satellite, Wired, Unwired, 

WiFi
• Favorites and Bookmarks
• SMS, WAP
• Advergaming
• Astroturfing
• Typosquatting
• e-[fill in the blank]



If a tree falls 
in the forest  . ?

If I search for you on Google and I don‘t 
find you. . . 

. . . do you exist? 



―…activities, practices and behaviors among 
communities of people who gather online to 
share information, knowledge, and opinions using 
conversational media.‖

Social Media

WHY SHOULD YOUR BRAND CARE?

BECAUSE SOCIAL MEDIA
IS A FORCE TO BE 
RECKONED WITH



Advertising Technology & Media Law

The Power of Social Media
Why Brands Should Care
BECAUSE 3 OUT OF 4 AMERICANS USE SOCIAL TECHNOLOGY.

Forrester, The Growth Of Social Technology Adoption, 2008

BECAUSE 2/3 OF THE GLOBAL INTERNET POPULATION VISIT 

SOCIAL NETWORKS. Nielsen, Global Faces & Networked Places, 2009

BECAUSE VISITING SOCIAL SITES IS NOW THE 4TH MOST 

POPULAR ONLINE ACTIVITY. Nielsen, Global Faces & Networked 

Places, 2009

BECAUSE TIME SPENT ON SOCIAL NETWORKS IS GROWING AT 

3X THE OVERALL INTERNET RATE, ACCOUNTING FOR ~10% OF 

ALL INTERNET TIME.  Nielsen, Global Faces & Networked Places, 2009

BECAUSE SOCIAL MEDIA IS DEMOCRATIZING COMMUNICATION. 

“Technology is shifting the power away from the editors, the 

publishers, the establishment, the media elite.  Now it’s the people 

who are in control.”   Rupert Murdoch, Global Media Entrepreneur





Advertising Technology & Media Law

Social Media Promotion 
Whoever first gets the most correct
(or closest correct answers) will win a prize.
So as of June 2009:

How many articles were available on Wikipedia?

What was the average number of Tweets per day on 
Twitter?

What was the percentage monthly growth rate of 
Twitter users from January to February 2009?

What was the average number of minutes users spent on 
Facebook every day?   

How many photographs have been archived on 
Flickr.com?



Tickets to 
Entertainment 

Events

PrescriptionsCredit Cards

Passport

Radio 
ProgramsCurrency

E-mail
Television 
Programs

Music

VCR/DVRBooks

Telephone

Discount 
Coupons

Newspapers  
& Magazines

GPS
Keys via 
Bluetooth

Social Media - Going Mobile



Not In It? 

80% of Twitter usage is on mobile devices 

…people update anywhere, anytime…imagine 

what that means for bad customer experiences? 



Virtual World – Real Money



Virtual Murder – Real Crime



Enable Conversations

Monitor Conversations

React to Conversations

Influence Conversations

Monetize Conversations

Social Media Marketplace

So what are the new rules of engagement 
and where are the legal risks?



PARANOIA
HAS A PURPOSE

Social Media Bible

If consumers are empowered and brands can‘t 
control what they traditionally controlled, then: 

•Advertising and marketing must change;

•Economics and revenue streams must change; 

•Rules of engagement must change; and

•The role of regulation, law and lawyers must 

change!



Case Studies - Starbucks

The Official Starbucks Page Has Almost 
5,000,000 Fans



But there are 
over 500 
‗unofficial‘ 
Starbucks‘ 
Fan Pages -
Exactly who 
are these 
people ? ?

Case Studies - Starbucks



. . .and who 
are THESE 
people ??
(over 700 sites)

Social media is 
not for the 
faint hearted! 

Case Studies - Starbucks



•Starbucks‘ YouTube Channel: Nearly 3,500 subscribers 
and 46 videos;

•Starbucks‘ Flickr group: 4,370 members & over 14,000 
photos, with a search yielding over 246,000 results;

•Nearly 300,000 people are following Starbucks on 
Twitter;

•A search on MySpace, yields about 500 results.

•And employees? Be careful what you ask for.

Case Studies - Starbucks

You didn‘t think it would end 
with Facebook did you?



Case Studies – United

http://www.youtube.com/watch?v=-QDkR-Z-

69Y&feature=PlayList&p=5E51A2ADFE943B73&playnext=1&playnext_from=PL&index=31

As of December 
1, 2009 the 
original video 
had over 
6,364,828 views 
on YouTube

http://www.youtube.com/watch?v=-QDkR-Z-69Y&feature=PlayList&p=5E51A2ADFE943B73&playnext=1&playnext_from=PL&index=31
http://www.youtube.com/watch?v=-QDkR-Z-69Y&feature=PlayList&p=5E51A2ADFE943B73&playnext=1&playnext_from=PL&index=31
http://www.youtube.com/watch?v=-QDkR-Z-69Y&feature=PlayList&p=5E51A2ADFE943B73&playnext=1&playnext_from=PL&index=31
http://www.youtube.com/watch?v=-QDkR-Z-69Y&feature=PlayList&p=5E51A2ADFE943B73&playnext=1&playnext_from=PL&index=31
http://www.youtube.com/watch?v=-QDkR-Z-69Y&feature=PlayList&p=5E51A2ADFE943B73&playnext=1&playnext_from=PL&index=31
http://www.youtube.com/watch?v=-QDkR-Z-69Y&feature=PlayList&p=5E51A2ADFE943B73&playnext=1&playnext_from=PL&index=31
http://www.youtube.com/watch?v=-QDkR-Z-69Y&feature=PlayList&p=5E51A2ADFE943B73&playnext=1&playnext_from=PL&index=31


Case Studies – United



Case Studies – United



Case Studies – United

http://www.youtube.com/watch?v=h-oERHaSQg&feature=response_watch

As of December 1, 2009 this song had 603,573 views

http://www.youtube.com/watch?v=h-oERHaSQg&feature=response_watch
http://www.youtube.com/watch?v=h-oERHaSQg&feature=response_watch
http://www.youtube.com/watch?v=h-oERHaSQg&feature=response_watch


United Aggressively Responds to “United Breaks Guitars Part 2”

Case Studies – United

“Yes, these videos have struck a chord with all of us 
here.

The second video is suggesting we do something that 
we’ve already done — and that is to provide our 
agents with a better way to escalate and respond to 
special situations.

While his anecdotal experience is unfortunate, the 
fact is that 99.95 percent of our customers’ bags 
are delivered on-time and without incident, including 
instruments that belong to many Grammy award-
winning musicians.”

United spokesperson Robin Urbanski 



I‘m sure this was a form letter that was sent 
out to everyone who commented, but that‘s ok. 
… Still, the personalized effort to respond to 
tweets with this was the key. It not only 
responds to the issues in Dave‘s second video, 
but it also throws out some cold hard facts on 
the number of lost bags to help change the 
focus of the message. It probably has altered 
the conversation to some extent, and I don‘t 
think United will see anything like the backlash 
they saw after Dave‘s first effort.

Brett Snyder, Blogger

Case Studies – United



Case Studies – United

S-213
Airline Passenger Bill of Rights Act of 2009



Case Studies – Best Buy



"What do you think about offering 
Bestbuy.com in Spanish?" 

Case Studies – Best Buy

Simple conversational question, right?

What could go wrong, right?



"What do you think about offering 
Bestbuy.com in Spanish?" 

Tracy Benson, Senior Director, Interactive 
Marketing and Emerging Media: 

"It was a landmine.  There were hundreds of 
negative responses flowing in, people posting 
racist, rude comments.  Our contact center was 
monitoring this, and they were crying, waiting 
for a positive comment to come in.‖

Positive comments didn't come.

Case Studies – Best Buy



"What do you think about offering 
Bestbuy.com in Spanish?" 

Benson: "For right or wrong, we decided 
to take it down and see if the 
[commenters] went away--and they did."

Case Studies – Best Buy

Benson: "We have to learn how to respond 
when negative comments are coming in.‖



That‘s what can happen when you ask a question 
(survey), to which you don‘t know the answer –

an issue to which lawyers can relate!

Now let‘s take a look at what happens when 
brands invite customers to participate in the 

creative process.

Case Studies – UGC



Subway v. Quiznos—the UGC Wars

 ‗Quiznos v. Subway TV Ad Challenge‘

 Quiznos solicited user generated video entries 
depicting that Quizno‘s sandwiches have more meat 
than Subway‘s sandwiches.

 Subway‘s took issue with the claims made in the 
resulting videos and subsequently filed a lawsuit 
alleging, among other things, that Quizno‘s engaged in 
false and misleading advertising in the spot. Doctor‘s 
Associates Inc. v. QIP Holders LLC, 82 U.S.P.Q.2d 
(BNA) 1603 (D. Conn. April 18, 2007).

 Case is still in discovery but indications are that the 
advertiser may be held responsible for claims made 
in UGC submissions.

Case Studies – UGC



“Deli Derby” Video
Case Studies – UGC



Using UGC to Promote Your Product Doritos 
―Crash the Super Bowl‖ Contest

Case Studies – UGC



Pesky Infringement Issues: Viacom v. You Tube
 South park World of Warcraft 

(Full) Part 2/3

 This is the second part of the 
episode 1008 "Make love not 
Warcraft“ the first part is up 
now hope they dont take it 
away again because some stupid 
copyright... anyway enjoy this 
vid :) 

 Views: 113,659
Added: 1 week ago

 Tags: South park wow

Case Studies – UGC

http://www.youtube.com/watch?v=QAmZ93W2b7A
http://www.youtube.com/watch?v=QAmZ93W2b7A
http://www.youtube.com/watch?v=QAmZ93W2b7A
http://www.youtube.com/watch?v=QAmZ93W2b7A
http://www.youtube.com/watch?v=QAmZ93W2b7A
http://www.youtube.com/watch?v=QAmZ93W2b7A
http://www.youtube.com/results?search_query=South&search=tag
http://www.youtube.com/results?search_query=park&search=tag
http://www.youtube.com/results?search_query=wow&search=tag


Case Study No. 1 - ―Blogger‖ Endorsers

A college student who has a reputation as 
a video game guru maintains a personal 
blog where he posts entries about his 
gaming experiences.  Readers of his blog 
frequently ask his opinions about video 
game hardware and software.  Electronic 
Upstart, the manufacturer of a newly 
released video game system, sends the 
student a free copy of the system and 
asks him to write about it on his blog.  He 
tests the new gaming system and writes a 
favorable review.  

Case Studies – UGC



Case Study No. 2 – ―Poster‖ Endorsers

An online message board designated for 
discussions of new music download 
technology is used by MP3 player 
enthusiasts. They exchange information 
about new products, utilities, and the 
functionality of numerous playback devices. 
An employee of a leading playback device 
manufacturer has been posting messages on 
the discussion board promoting the 
manufacturer‘s product without disclosing 
his employment relationship.  

Case Studies – UGC



Viral Promotions:  Serenity

 To hype the movie Serenity, Universal tapped into 
the show‘s cult following to create buzz.

 Viral marketing firm sent out promotional items, 
including still shots, graphics, stickers, T-shirts, for 
users to promote the movie on blogs and bulletin 
boards.

 Viral marketing firm created a website with guerrilla 
marketing ideas, including strategically placing DVDs 
in video stores, viewing parties, outdoor marketing 
(posters, stickers, etc.), posting positive reviews on 
websites, typing the Firefly website into public 
access Internet computers, etc.

Case Studies – UGC



Be Careful What You Ask For . . .
You Might Just Get It!

 When soliciting UGC, a company needs to be 
careful about how much control it takes over 
the content.

 While ownership and editorial rights might 
seem appealing, if you assume control, you may 
lose any ISP safe harbor protection.

 Carefully crafting the license terms to 
provide adequate distribution flexibility might 
be a more prudent approach.

Case Studies – UGC



Wikipedia Example

 Wikipedia is the fifth most visited 
website on the Internet.

 While viewership has grown to 325MM 
monthly visitors, over 49,000 editors 
have quit the site this year (compared 
to 4,900 last year).

 Former editors site more cumbersome 
contribution processes, and take down 
efforts of Wiki administrators, as 
primary factors.

Case Studies – UGC



Open Forums Generate Value

 Corporate use of idea-sharing sites 
encourage employees to become stake 
holders in the company

 Creativity leads to value--often from 
unexpected resources

 Giving employees an internal forum to 
voice ideas will make it less likely that 
they will disclose these ideas on a third 
party service.

Case Studies – UGC



Rules for Open Creative Forums

 Balance control with need to foster a 
creative environment.

 Can‘t take all the fun out of 
participating or nobody will play.

 Generational shift back towards a more 
creative and collaborative movement?

 Maybe so—look at the proliferation of 
tinkering clubs and grassroots business 
development.

Case Studies – UGC



Considering an App?
Apple as an example:

 All iPhone Apps must be approved by Apple and 
compliant with the SDK terms and conditions.

 Ensure that your developer understands and complies 
with the SDK terms and conditions and application 
submission requirements.

 Developer should provide any modifications or 
support required to achieve compliance with Apple 
terms.

 Once you register and App, you cannot change the 
name of it or port over users to another App.  Be 
sure that the initial App registration is broad enough 
to cover any foreseeable upgrades or changes.

Case Studies:
Yeah, There‘s an ‗app‘ for that !



It‘s multi-disciplinary  
Think holistically

•IP Protection and Litigation
•Data Privacy and Protection
•Global Regulatory
•Advertising & Marketing
•Corporate & Securities
•Insurance Recovery
•International Regulation

•Tort Claims
•Attorney Client Privilege
•Employment
•Products Liability
•Life Sciences
•Commercial Litigation
•HIPPA

But It‘s Not Just About 
IP and Privacy



Now Enter the 
Regulators and 
Lawmakers…

Consumers + $$ = Regulation 



Social Media Regulation 



Social Media Regulation 

“While blogs or forums can be informal and conversational in nature,

statements made there by the company (or by a person acting on behalf 

of the company) will not be treated differently from other company 

statements when it comes to the antifraud provisions of the federal 

securities laws” (SEC, 2008).



•Scheduling public hearing on the use of the Internet 
and social media tools by the manufacturers of 
prescription drugs, medical devices, and prescription 
animal drugs.

•Seeks input on the use of the Internet and interactive 
social media tools — such as blogs, wikis, and social 
networking sites — in the promotion of regulated 
products and in the reporting of adverse event 
information.

•Opened a docket on this issue, where comments may 
be posted until February 28, 2010.

Social Media Regulation 



 FTC Workshop, December 1-2, 2009: ―Can the 
News Media Survive the Internet Age?  
Competition, Consumer Protection, and First 
Amendment Perspectives.‖

 FTC Workshop, December 7, 2009: ―Privacy 
challenges posed by the vast array of 21st 
century technology and business practices 
that collect and use consumer data.‖

Social Media Regulation 



 Social Networking
 Cloud Computing
 Online Behavioral Advertising
 Mobile Marketing
 Collection and Use of Information by 

Retailers, Data Brokers, Third-Party 
Application

 Behavioral advertising
 Privacy
 Direct marketing

Social Media Regulation 



Social Media Regulation 



Social Media Regulation 



Social Media Regulation 



Advertising Technology & Media Law

Lawsuit Demands Answers About Social-Networking Surveillance

Government Agencies Withholding Information on Data-Gathering from 

Facebook, Twitter, and Other Online Communities
San Francisco, December 1st, 2009  - The Electronic Frontier Foundation (EFF), 

working with the Samuelson Law, Technology, and Public Policy Clinic at the 

University of California, Berkeley, School of Law (Samuelson Clinic), filed suit 

today against a half-dozen government agencies for refusing to disclose their 

policies for using social networking sites for investigations, data-collection, and 

surveillance.

Social Media Regulation 

http://www.eff.org/press/archives/2009/11/30
http://www.eff.org/press/archives/2009/11/30
http://www.eff.org/press/archives/2009/11/30


NameChk

Someone Got Your Brand?



What are they saying?



Lessons Learned

 You can‘t control the online conversation

 People trust each other much more than they trust 
advertisers and this trend is increasing

 Social Media is effective at building trust

 Customers can be passionate advocates, not just 
disgruntled detractors

 Social Media strategies can be implemented with 
limited resources – but require planning, 
consideration, teamwork and attention

 If done right it can add value to your brands and 
contribute to the bottom line. If done wrong – well, 
just don‘t break any guitars!

Benjamin Moore & Co.



•Learn the platforms

•Get into the conversation

•Run controlled experiments 

•Review site terms and conditions

•Listen and learn

•Bring lawyers into the conversation

What Should You Do Now?

―Don‘t try to do anything online 
that you wouldn‘t do offline.‖



Monitor legal developments

Reed Smith‘s White Paper: Network 
Interference – A Legal Guide to the 
Commercial Risks and Rewards of 
the Social Media Phenomenon 

Adlaw by Request (www.adlawbyrequest.com)

Legal Bytes (www.legalbytes.com)

What Should You Do Now?

http://www.adlawbyrequest.com/
http://www.legalbytes.com/


Audit your company‘s social media programs:

•What are you doing?

•Do you have any customized pages?  

Yes? Do you have special contracts with the site?

•What are your employees doing?

•What are your competitors doing?

•What are your customers doing?

What Should You Do Now?



If you don‘t have one, adopt a social media 
policy for internal and external 
communications.  

Policies:

•Keep you on strategy; 

•Set rules for what you can prevent; and

•Both protect and enable.

What Should You Do Now?



A good social media policy indicates: 

• What the company will and will not do.
• What employees can and cannot do.
• What members of the public can and 

cannot do  (on company properties).
• Boundaries around what is acceptable 

and what is not.
• Limits for employees to empower and 

enable them to use social media 
acceptably without fear of repercussion.

What Should You Do Now?



What Should You Do Now?
Consider These 

Top 10 Brand Guidelines For Social Media

Remember, guidelines sometimes sound 
strict and contain legal-sounding terms. 
That‘s not inherently a bad thing, so long 
as the objective is clear: to enable your 
employees, contractors, suppliers and 
even customers, to participate online in a 
respectful, relevant way that protects 
the reputation of your brand, your 
company and follows the letter and spirit 
of the law. 



2. Tell the truth.

1. Be transparent

Top 10 Brand Guidelines

3. Stay on topic and be respectful. 

4. Don't violate privacy, confidentiality, other 
policies or the rights of others.

5. It‘s OK to provide your perspective, but don‘t 
stray from your expertise. 



Top 10 Brand Guidelines

6.  Be polite, even when disagreeing with 
another. Ask for help.

8. Never discuss legal matters, litigation, 
regulation or parties in litigation with your 
company.

9. Never discuss a crisis – always refer 
comments to the appropriate office.

7. Be diplomatic about competitors. Have facts 
and permission before you engage.

10. Always choose your words and actions 
carefully – the Internet NEVER forgets. 



How many articles were available on Wikipedia?  

What was the average number of Tweets per 
day on Twitter?  

What was the percentage monthly growth rate 
of Twitter users from January to February 
2009?  

What was the average number of minutes users 
spent on Facebook every day?   

How many photographs have been archived on 
Flickr.com?    

Remember Our Quiz? 

Answers  as of June 2009 . . 



Questions ? ?

Thank You !



Social Media Blues

http://www.youtube.com/watch?v=9T37q9Lx6sw

Engage in the Conversation

http://www.youtube.com/watch?v=9T37q9Lx6sw

