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FACT

Statements that are true and can be proven or objectively verified.
Facts are true and correct no matter what.

OPINION

Statements that hold an element of belief and describe how
someone feels. Opinions may not always be true or even based on
fact. They cannot be proven or disproven. Opinions often include

s EDEUI Egguris@ddi& hdaititul, exciting, frightening.

" FAKE NEWS

Statements that containfalse, often sensational, information
d|Ssem|nated Undel‘ the QUISG Of News repOrtIng . Source:Collins English Dictionary .
Statements that appear credible, even from a reputable source, but
that are incorrect, harmful to the subject and intended to

financially or otherwise benefit the originator.
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Unreal News

WTOE S NEWS

YOUR LOC

TOP STORIES COMMUNITY ENTERTAINME

Pope Francis Shocks World Endorses
Donald Trump for President, Releases

Statement

TOPICS: Pope Francis Endorses Dongld Trung
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. NEWS @re but a subset of the larger bad news

MEDIA & MARKETING

- phenomenon, which also encompasses many

Sinclair Broadcast Faces Backlash For forms of shoddy, unresearched, error -filled, and

Requiring Anchors to Recite Segments

Script includes criticism of ‘fake news’ but TV stations owner says promotions serve no political agenda d e I i b e rate Iy m i S | e ad i n g re p O rti n g th at d O a

Sinclair Broadcast Group headquarters. PHOTO: KENNETH K. LAM/ZUMA PRESS

By Joe Flint
April 2,2018 8:05 pm.ET
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Three journalists leaving CNN after retracted

Sinclair Broadcast Group Inc., SBGI 0.34% A the nation’s largest owner of broadcast TV stations a rtl C I e
t it

is under fire for requiring news anchors at dozens of its local stations to read a segment saying & %
they were concerned about “the troubling trend of irresponsible, one-sided news stories

plaguing our country.”

In the promo, the exact language for which was provided by the parent company, anchors
accused national media outlets of publishing “fake stories without checking the facts first.” Thi
script goes on to say these journalists are using their platforms to “push their own personal

bias and agenda” and are “extremely dangerous to our democracy.”

There was an immediate backlash to the Sinclair promotions from media watchdog groups,
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Three CNN journalists, including the executive editor in charge of a
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Speed, Scale and Social

Event Occurs

Information Timeline

Within minutes

Social Media

“Breaks”the story. Info may be incomplete, false, or biased.
Examples: Twitter, Facebook, Instagram, YouTube, blogs

Withindays

News Sites, TV, Radio & Daily Newspapers
As time passes, info getsadded, updated, and verified. Opinions emerge.
Examples: CNN.com, Fox News, BBC Radio, New York Times

Withina week

Weekly Magazines

Offers more insight. Likelyto include context info, interviews, related topics.

Examples: Time, Newsweek, People, The New Yorker

Within a month

Monthly Magazines
Additional time allows for better reporting. May include opinions.
Examples: Wired, Scientific American, National Geographic

3+ Months Later

Scholarly Journals
Written by experts. Well-researched and objective.
Examples: Journal of American Culture, Nature, JAMA

12+ Months Later

Books

Benefit most from hindsight. Give most in-depth coverage of topic.
Examples: Nonfiction titles, biographies, textbooks, reference materials
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Fake News is Actually O |ld News

3 Lying

3 Mercenary Fake News

3 Clickbalit
3 Propaganda

3 Humor
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NEWS IN BRIEF 73117

VOL 53 ISSUE 30

Troubling Report Finds Millions Of Americans Forced To
Make Ends Meet By Getling Up And Going To Work Every
Day
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Defamation

Defamation has been defined as the
?2D0OUI OUPOOEOQwWxUEOPEEUPOOWOI WEWUUEU

~ ~ ~ s ~ ~

A Governed by state law

A Statute of limitations short in most states, often a year

A. 00901 wxOU0UW | O] UEOOAWEOOUDET Ul E
xUEOPEOawEYEDPOEEOI wUOEIl UwUIl | w?UDOI
defamatory

A Hyperbole generally not actionable

A"OUuUuUUwl il Ol UEOOaAawWEOOUPEI UWEOOUI R U

A Anonymous speech, even repugnant speech, protected by the First

Amendment
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CDA

Section 230 of the Communications Decency Act (CDA)

A Grants certain immunities from specific liabilities

A Defamation, privacy and negligence

Al UOYPEI Uy. x| UEUOUWEEOzZUwWEIT w?
Fair Housing Council of San Fernando Valley v. Roommates.com, LLC

506 F. 3d 716 Court of Appeals, 9th Circuit, 2007; 521 F. 3d 1157
Court of Appeals, 9th Circuit, 2008; 666 F.3d 1216- Court of Appeals, 9th Circuit, 2012
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DMCA

Section 512(c) of the Digital Millennium Copyright Act (DMCA)

If the website operator has a means for the rights holder to request removaland does
not obtain any financial benefit directly attributable to the infringing activity, then the
website operator is free from liability for copyright infringement.

But if a social media host or search engine serves advertising based on user search
criteria, is that a sufficient financial benefit to defeat a Section 512(c) defense?

Is a social media host legally responsible for affecting or influencing decisions by
selectively determining what information is available to a user or categories of users or
for the risk created if information is fake or inappropriate or users are prevented from
OEUEDODPOT wEDPUUI OUPOT wOxPODPOOUWOUwWDOI OUOE
Applying selective screening and filtering algorithms, increase the likelihood fake news,
misinformation and disinformation will be reinforced through social media, rather than
counter-balanced or debunked.

Summing Up:  The laws of defamation apply to a user who posts defamatory
information, even if the host has statutory immunity, since users do not enjoy the
iImmunities granted to social networking hosts under either the CDA or DMCA. In
addition, a user who posts infringing content may be liable, even if the DMCA protects
the network service provider or social media platform host or operator.
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Oh .. The U.S. Constitution

In cases alleging defamation or violations of right of publicity, in
reviewing issues applicable to fake news, misinformation and
disinformation, one must also take into account First Amendment and
State constitutional free speech provisions.

Whether the information is political, commercial, directed at a political

figure or a celebrity, a commercial enterprise or a foreign national and
whether the fake news is harassing, threatening, indecent or a concerted
1T T OU0wUOws EUOOCazwWEOOUT I UwOOODPOIl wh
seeking to prevent or remove the information.
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Governments Respond
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Can Indis overcome f3ke news when the reling Bharatirs Janata Farty is often complicn in
peddiing ir? The quastion arises Mrom the [aneer shirmishos Betweon The Nacendra Modi
govwomnent and the stedia. On NMoaday the Ninistry of Inforrsssion and Broadcacting is Dol
arsounoad guidalises that would allow it 2o suspond the oficial accredization of print and
broadcast josrmabets for cresting or propasstine "fake news in varoes mestrme.” Faced with
anowutcry from joumalists. the moverament withdres the guidelimes the next day
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Legal Analysis

Start with Some Basic Questions:
A Can you determine from whom or where the information
originated?
A Who or what is the subject matter?
A What is the context?

A Can the information be shown to have been known by the
originator to be false?

A s the information satirical or a parody?
A ls intellectual property being infringed?

A How easily can the false information be identified and
reported?

A How easy is it to retract or correct the fake news?

A How effective are corrections or retractions?
RIMON
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Evolving Landscape

I OUUUDPOT WEPUUDPOEUDPOOUWET UPT T Ows Ol pPUOZ wU

Volume of false information, traveling at light speed, makes prevention, detection and
correction complex and difficult, if not impossible

Guess where Millennials and Generation Xers get their political news
"OQUUI EUPOOQUWEOOzUwUxUI EEWEVUW@UPEOOA wOU wl
We may not know if those viewing the correction were also viewers of the fake original
.. .and, yes, there is always the question of what is fake and how we define the truth.
The law and the courts must also ensure we are not suppressing legitimate forms of

expression that enjoy protections not accorded fake newst e.g., parody, satire and
fiction - in our zeal to ferret out harmful fake news ¢ 1 ObPI1 YI Uwbkbl wEI | B
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‘The trouble with quotes on the
Internet is that you can never Rnow if
they are genutne.”

Abraham Cincoln
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TROUBLED CELEBRITY ENDORSEMENTS
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What is an Endorsement?

2

A verbal or visual communication
that consumers, acting reasonably,
would be likely to understand
to be expressing the
opinions, beliefs, findings, or experiences
of someone other than the sponsoring advertiser.
-OUl ow3T T w%3" wEOEwWUIT T w" OUUUUwWOOPWUUIT wll

virtually interchangeably.
RIMON
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What is the Law?

21 EUPOO WK woOil wUT I w%3 " L
or deceptlve acts or practlces
POwOUWEI I T EUDPOT wE
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What Does the Consumer Believe?

What does the average, reasonable consumer believe or
understand when receiving the message and information?

I'M NOT LYING
'M ADVERTISINF

RIMON What is the Overall (Net) Impression?
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Endorsements: What You Need to KNOW par|

Endorsements are claims and advertisers are liable for false or unsubstantiated
statements made through endorsements

Advertisers are liable for failing to reveal material connections to endorsers

Endorsements must reflect the honest opinions, findings, beliefs or experience
of the endorser who may also be liable for false or unsubstantiated statements

If a blogger portrays her/him self as an expert or with unique qualifications to
OEOl wOEUEEUOUAwWUUEUI Ol OUUWEEOUUWE Ow
may have independent responsibility
The FTC defines an expert as an individual, group, or institution possessing, as
a result of experience, study, or training, knowledge of a particular subject,
which knowledge is superior to what ordinary individuals generally acquire
WEOOUUOI UwWwEIT EOOI U wibvbwed dbfedively Uthelbgnsumdr |
IS being sponsored by the marketer. If the speaker is acting solely
DOEI xI OEIl OUOCaOQuwUi T Ul ZUwOOwI OEOGUUI O
advertiser (e.g., as part of a marketing campaign) it is an endorsement
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Endorsements: What You Need to KNOW par 1

Endorser must be an actual use(i.e., actually use product/service).
EEUUEUI wEl xPEUDPOOOwUaxPEEOQwOI
May not contain representations or statements that could not be substantiated if
made by advertiser.

Previously, experts and celebrities were treated the same way. Payments did
not generally trigger disclosure requirements.

Celebrities can be paid, and no disclosures are required where consumers
would normally expect a celebrity endorser to be paid (talk shows, public
appearances), but if a celebrity has a relationship with the sponsor or
compensation is tied to performance, disclosure is required (and all the other
rules still apply).

Experts can be paid for endorsements, but may have independent liability.

If payment to an expert is related to success omot a flat fee, disclosure of
compensation relationship may be required and if there is some other
relationship or material connection, that must also be disclosed.
"OOUUOI UUWEEOZUWE|l wxEPEOWEOI UEI EwOU

obtain the endorsement before informing them of potential use in advertising.
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Rights of Privacy / Publicity

The right to control use of your name, image and/or likeness for commercial purposes.

Everyone hasaright of privacy :

Theuseof aliving ® OE P Y D tainé; liRenéss, photograph, voice, or indicia of identity
for purposes of advertising or trade is prohibited without the x I U U Wrffien (consent

Celebrities have aright of publicity :

If a person is recognizable or one canidentify distinctive characteristicsor trademarks of
an individual t apparel, voice, caricature, silhouette - get arelease

Under many state laws, the right survives and can be protected after death.

Publicity became a property right, rather than personal right [In Factors v. Pro
Arts, 597 F.2d 215 (2d Cir. 1978), regarding an Elvis Presley poster, confirmed
publicity was a property right, surviving the death of the celebrity].

Note: The FTC defines anexpert as an individual, group, or institution

possessing, as a result of experience, study, or training, knowledge of a
particular subject, which knowledge is superior to what ordinary individuals
generally acquire.
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Who is a Celebrity?

ADEATER
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But These People are in the News(your honor) !
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SCIENTIST

“One of the things
thatI've learned this yearis
thata strong beercan
have a really clean taste’

|
I'M SENDING CHESTERFIELDS to all my friends. ‘xi
That's the merriest Christmas any smoker can have — ]
Chesterfield mild plus no unpl
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Wolaos BputIn 1y The mast imseriant Ave vaws fer yeare

FONALD MATAN

OW LONG
DO YOU WANT TO
WAIT TO BECOME

THE BOSS?

& The tast way 10 2
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