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FACT
Statements that are true and can be proven or objectively verified. 
Facts are true and correct no matter what.

OPINION

Statements that hold an element of belief and describe how 
someone feels. Opinions may not always be true or even based on 
fact. They cannot be proven or disproven. Opinions often include 
ȿÉÐÈÚÌËɀɯÞÖÙËÚȯɯe.g., miserable, beautiful, exciting, frightening. 

FAKE NEWS
Statements that contain false, often sensational, information 
disseminated under the guise of news reporting . Source:Collins English Dictionary .  

Statements that appear credible, even from a reputable source, but 
that are incorrect, harmful to the subject and intended to 
financially or otherwise benefit the originator. 

6ÏÈÛɀÚɯÛÏÌɯ#ÐÍÍÌÙÌÕÊÌ
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Unreal News
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6ÏÈÛɀÚɯÛÏÌReal Problem?

Ɂ3ÏÌɯÍÐÊÛÐÖÕÚɯÈÕËɯÍÈÉÙÐÊÈÛÐÖÕÚɯÛÏÈÛɯÊÖÔ×ÙÐÚÌɯÍÈÒÌɯ
news  are but a subset of the larger bad news 
phenomenon, which also encompasses many 
forms of shoddy,  unresearched, error -filled, and 
deliberately misleading  reporting that do a 
ËÐÚÚÌÙÝÐÊÌɯÛÖɯÌÝÌÙàÖÕÌȱȭɂ

%ÙÖÔɯɁ6Ìɯ'ÈÝÌɯÈɯ!ÈËɯ-ÌÞÚɯ/ÙÖÉÓÌÔȮɯ-ÖÛɯÈɯɯ%ÈÒÌɯ-ÌÞÚɯ
/ÙÖÉÓÌÔɂɯÉàɯ#ÈÝÐËɯMikkelson , Snopes.com founder
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Speed, Scale and Social
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Ɉ Lying

Ɉ Mercenary FakeNews

Ɉ Clickbait

Ɉ Propaganda

Ɉ Humor

Fake News is Actually O ld News
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Defamation has been defined as the 
ɁÐÕÛÌÕÛÐÖÕÈÓɯ×ÜÉÓÐÊÈÛÐÖÕɯÖÍɯÈɯÚÛÈÛÌÔÌÕÛɯÖÍɯÍÈÊÛɯÛÏÈÛɯÐÚɯÍÈÓÚÌȮɯÜÕ×ÙÐÝÐÓÌÎÌËȮɯ
ÈÕËɯÏÈÚɯÈɯÕÈÛÜÙÈÓɯÛÌÕËÌÕÊàɯÛÖɯÐÕÑÜÙÌɯÖÙɯÞÏÐÊÏɯÊÈÜÚÌÚɯÚ×ÌÊÐÈÓɯËÈÔÈÎÌȭɂɯɯ

Å Governed by state law

Å Statute of limitations short in most states, often a year

Å .ÕÓÐÕÌɯ×ÖÚÛÚɯÎÌÕÌÙÈÓÓàɯÊÖÕÚÐËÌÙÌËɯɁ×ÜÉÓÐÚÏÌËɂɯÞÏÌÕɯÍÐÙÚÛɯÔÈËÌɯ
×ÜÉÓÐÊÓàɯÈÝÈÐÓÈÉÓÌɯÜÕËÌÙɯÛÏÌɯɁÚÐÕÎÓÌɯ×ÜÉÓÐÊÈÛÐÖÕɯÙÜÓÌɂɯɯ.×ÐÕÐÖÕÚɯÕÖÛɯ
defamatory

Å Hyperbole generally not actionable

Å "ÖÜÙÛÚɯÎÌÕÌÙÈÓÓàɯÊÖÕÚÐËÌÙɯÊÖÕÛÌßÛɯÈÕËɯɁÛÖÛÈÓÐÛàɯÖÍɯÛÏÌɯÊÐÙÊÜÔÚÛÈÕÊÌÚɂ

Å Anonymous speech, even repugnant speech, protected by the First 
Amendment

Defamation
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Section 230 of the Communications Decency Act (CDA) 

ÅGrants certain immunities from specific liabilities

ÅDefamation, privacy and negligence  

Å/ÙÖÝÐËÌÙɤ.×ÌÙÈÛÖÙɯÊÈÕɀÛɯÉÌɯɁÊÖÕÛÌÕÛɯ×ÙÖÝÐËÌÙɂɯ

CDA

Fair Housing Council of San Fernando Valley v. Roommates.com, LLC

506 F. 3d 716 - Court of Appeals, 9th Circuit, 2007; 521 F. 3d 1157
Court of Appeals, 9th Circuit, 2008; 666 F. 3d 1216 - Court of Appeals, 9th Circuit, 2012
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Section 512(c) of the Digital Millennium Copyright Act  (DMCA) 

If the website operator has a means for the rights holder to request removal and does 
not obtain any financial benefit directly attributable to the infringing activity, then the 
website operator is free from liability for copyright infringement. 

But if a social media host or search engine serves advertising based on user search 
criteria, is that a sufficient financial benefit to defeat a Section 512(c) defense?

Is a social media host legally responsible for affecting or influencing decisions by 
selectively determining what information is available to a user or categories of users or 
for the risk created if information is fake or inappropriate or users are prevented from 
ÖÉÛÈÐÕÐÕÎɯËÐÚÚÌÕÛÐÕÎɯÖ×ÐÕÐÖÕÚɯÖÙɯÐÕÍÖÙÔÈÛÐÖÕɯÉÈÚÌËɯÖÕɯȿ×ÙÌÍÌÙÌÕÊÌɀɯÈÓÎÖÙÐÛÏÔÚȳɯɯ
Applying selective screening and filtering algorithms, increase the likelihood fake news, 
misinformation and disinformation will be reinforced through social media, rather than 
counter-balanced or debunked. 

Summing Up:     The laws of defamation apply to a user who posts defamatory 
information, even if the host has statutory immunity, since users do not enjoy the 
immunities granted to social networking hosts under either the CDA or DMCA. In 
addition, a user who posts infringing content may be liable, even if the DMCA protects 
the network service provider or social media platform host or operator.  

DMCA
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In cases alleging defamation or violations of right of publicity, in 
reviewing issues applicable to fake news, misinformation and 
disinformation, one must also take into account First Amendment and 
State constitutional free speech provisions.  

Whether the information is political, commercial, directed at a political 
figure or a celebrity, a commercial enterprise or a foreign national and 
whether the fake news is harassing, threatening, indecent or a concerted 
ÌÍÍÖÙÛɯÛÖɯȿÉÜÓÓàɀɯÈÕÖÛÏÌÙɯÖÕÓÐÕÌɯÐÚɯÙÌÓÌÝÈÕÛɯÛÖɯÛÏÌɯÓÌÎÈÓɯÉÈÚÐÚɯÖÍɯÈÕàɯÈÊÛÐÖÕɯ
seeking to prevent or remove the information. 

Oh . . The U.S. Constitution
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Governments Respond
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Start with Some Basic Questions:

ÅCan you determine from whom or where the information 
originated? 

ÅWho or what is the subject matter?

ÅWhat is the context?

ÅCan the information be shown to have been known by the 
originator to be false? 

Å Is the information satirical or a parody?

Å Is intellectual  property being infringed? 

ÅHow easily can the false information be identified and 
reported? 

ÅHow easy is it to retract or correct the fake news?

ÅHow effective are corrections or retractions?

Legal Analysis
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!ÓÜÙÙÐÕÎɯËÐÚÛÐÕÊÛÐÖÕÚɯÉÌÛÞÌÌÕɯȿÕÌÞÚȮɀɯÚ×ÖÕÚÖÙÌËɯÈËÝÌÙÛÐÚÐÕÎɯÈÕËɯ×ÜÙÌɯÌÕÛÌÙÛÈÐÕÔÌÕÛ

Volume of false information, traveling at light speed, makes prevention, detection and 
correction complex and difficult, if not impossible

Guess where Millennials and Generation Xers get their political news 

"ÖÙÙÌÊÛÐÖÕÚɯËÖÕɀÛɯÚ×ÙÌÈËɯÈÚɯØÜÐÊÒÓàɯÖÙɯÌÕÑÖàɯÈÚɯÞÐËÌɯÊÐÙÊÜÓÈÛÐÖÕɯÈÚɯÖÙÐÎÐÕÈÓɯɆÍÈÓÚÌɁɯÕÌÞÚ

We may not know if those viewing the correction were also viewers of the fake original  

. . .and, yes, there is always the question of what is fake and how we define the truth. 

The law and the courts must also ensure we are not suppressing legitimate forms of 
expression that enjoy protections not accorded fake news ɬe.g., parody, satire and 
fiction - in our zeal to ferret out harmful fake news ɬÏÖÞÌÝÌÙɯÞÌɯËÌÍÐÕÌɯȿÏÈÙÔÍÜÓȭɀ

Evolving Landscape
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$ÝÌÕɯ'ÖÕÌÚÛɯ ÉÌɯ"ÈÕɀÛɯ3ÌÓÓ
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TROUBLED CELEBRITY ENDORSEMENTS

1. Fake News

2.    Troubled Celebrity Endorsements

3. Social Media
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What is an Endorsement?

A verbal or visual communication 

that consumers, acting reasonably, 

would be likely to understand 

to be expressing the 

opinions, beliefs, findings, or experiences 

of someone other than the sponsoring advertiser.

-ÖÛÌȯɯ3ÏÌɯ%3"ɯÈÕËɯÛÏÌɯ"ÖÜÙÛÚɯÕÖÞɯÜÚÌɯÛÏÌɯÛÌÙÔÚɯɁÌÕËÖÙÚÌÔÌÕÛɂɯÈÕËɯɁÛÌÚÛÐÔÖÕÐÈÓɂɯ
virtually interchangeably.
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2ÌÊÛÐÖÕɯƙɯÖÍɯÛÏÌɯ%3"ɯ ÊÛɯ×ÙÖÏÐÉÐÛÚɯɁÜÕÍÈÐÙɯ
or deceptive acts or practices 
ÐÕɯÖÙɯÈÍÍÌÊÛÐÕÎɯÊÖÔÔÌÙÊÌȭɂɯ

What is the Law?
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What Does the Consumer Believe?

What does the average, reasonable consumer believe or 
understand when receiving the message and information?

What is the Overall (Net) Impression?
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Endorsements are claims and advertisers are liable for false or unsubstantiated 
statements made through endorsements

Advertisers are liable for failing to reveal material connections to endorsers

Endorsements must reflect the honest opinions, findings, beliefs or experience 
of the endorser who may also be liable for false or unsubstantiated statements 

If a blogger portrays her/him self as an expert or with unique qualifications to 
ÔÈÒÌɯÓÈÜËÈÛÖÙàɯÚÛÈÛÌÔÌÕÛÚɯÈÉÖÜÛɯÈÕɯÈËÝÌÙÛÐÚÌÙɀÚɯ×ÙÖËÜÊÛɯÖÙɯÚÌÙÝÐÊÌȮɯÉÓÖÎÎÌÙɯ

may have independent responsibility

The FTC defines an expert as an individual, group, or institution possessing, as 
a result of experience, study, or training, knowledge of a particular subject, 

which knowledge is superior to what ordinary individuals generally acquire

 ɯÊÖÕÚÜÔÌÙɯÉÌÊÖÔÌÚɯÈÕɯȿÌÕËÖÙÚÌÙɀȮɯÞÏÌÕɯɬviewed objectively ɬthe consumer 
is being sponsored by the marketer. If the speaker is acting solely 

ÐÕËÌ×ÌÕËÌÕÛÓàȮɯÛÏÌÙÌɀÚɯÕÖɯÌÕËÖÙÚÌÔÌÕÛȮɯÉÜÛɯÐÍɯÛÏÌàɯËÖɯÚÖɯÖÕɯÉÌÏÈÓÍɯÖÍɯÈÕɯ
advertiser (e.g., as part of a marketing campaign) it is an endorsement

Endorsements: What You Need to Know Part I
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Endorser must be an actual user(i.e., actually use product/service). 

 ÊÊÜÙÈÛÌɯËÌ×ÐÊÛÐÖÕȮɯÛà×ÐÊÈÓɯÖÍɯÊÖÕÚÜÔÌÙɀÚɯÌß×ÌÙÐÌÕÊÌȭɯɯ

May not contain representations or statements that could not be substantiated if 
made by advertiser.

Previously, experts and celebrities were treated the same way. Payments did 
not generally trigger disclosure requirements.  

Celebrities can be paid, and no disclosures are required where consumers 
would normally expect a celebrity endorser to be paid (talk shows, public 

appearances), but if a celebrity has a relationship with the sponsor or 
compensation is tied to performance, disclosure is required (and all the other 

rules still apply).

Experts can be paid for endorsements, but may have independent liability. 

If payment to an expert is related to success or not a flat fee, disclosure of 
compensation relationship may be required and if there is some other 

relationship or material connection, that must also be disclosed.

"ÖÕÚÜÔÌÙÚɯÊÈÕɀÛɯÉÌɯ×ÈÐËȮɯÊÖÌÙÊÌËɯÖÙɯÐÕÍÓÜÌÕÊÌËɯÛÖɯ×ÙÖÝÐËÌɯɯÌÕËÖÙÚÌÔÌÕÛȭɯ2ÖȮɯ
obtain the endorsement before informing them of potential use in advertising.

Endorsements: What You Need to Know Part II
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The right to control use of your name, image and/or likeness for commercial purposes.

Everyone has a right of privacy :

The use of a living ÐÕËÐÝÐËÜÈÓɀÚname, likeness, photograph, voice, or indicia of identity
for purposes of advertising or trade is prohibited without the×ÌÙÚÖÕɀÚwritten consent.

Celebrities have a right of publicity :

If a person is recognizable or one can identify distinctive characteristicsor trademarks of
an individual ɬapparel, voice, caricature, silhouette - get a release.

Under many state laws, the right survives and can be protected after death.

Publicity became a property right, rather than personal right [In Factors v. Pro 
Arts, 597 F.2d 215 (2d Cir. 1978), regarding an Elvis Presley poster, confirmed 
publicity was a property right, surviving the death of the celebrity]. 

Note:   The FTC defines an expert as an individual, group, or institution 
possessing, as a result of experience, study, or training, knowledge of a 
particular subject, which knowledge is superior to what ordinary individuals 
generally acquire.

Rights of Privacy / Publicity
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Who is a Celebrity?
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But These People are in the News (your honor) !
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3ÏÌɯ4ÕÞÐÛÛÐÕÎɯɁ%ÈÒÌɂɯ"ÖÕÚÜÔÌÙɯ$ÕËÖÙÚÌÔÌÕÛ


